442391617

COMMON STOCK PURCHASE AGREEMENT
Dated as of August 28, 2013
by and between
SANWIRE CORPORATION
and

HANOVER HOLDINGS I, LLC,
a New York limited liability company

Execution Version



TABLE OF CONTENTS

Page
ARTICLE I DEFINITIONS ..ottt ettt ettt ettt e eeeeeetee e e e e et eeee et eeereeee et eeerereeeeeeeeeeeeeeeeeees 1
ARTICLE II PURCHASE AND SALE OF COMMON STOCK ......ccottttteeeee e eeeeeeeeaeeeeeaees 1
Section 2.1.  Purchase and Sale Of STOCK .....uueiiiiiiiiiiieeee ettt seaeeees 1
Section 2.2.  Closing Date; Settlement Dates ............coccveeriiieriieeiiie e 2
Section 2.3.  Initial Public Announcements and Required Filings .........cccccccovviiiniiiiniiinnienn. 2
ARTICLE III DRAW DOWN TERMS ...ttt eee e e e e e e eeaassaeeseeeeeeaanraaaesaaaaes 3
SECtION 3.1,  DIaW DOWIIS .ooiiiiiieeei ittt e e e e e et eaaaeeeeeseseeessaansaeseeeeens 3
Section 3.2.  Limitation Of DIaw DOWILIS c....eueeeieeieeieeeee et e e e e e e eeeeeeeeeeeeeeeees 4
Section 3.3.  Reduction Of COMMItINENT........ceviiiiiiiiiieeee ettt eeeeeterareeeeeeeeeeesraaraeeseeeeens 5
Section 3.4.  BElOW FLOOT PIICE ..uneieeeeeeeeeeeee e et e e e e e e e e e eeeeeeeeeeaeaes 5
SECHION 3.5, SEUIEIMENT ...voiieiiiiiieee ettt e e ettt e e e e e e eeaaaaeseeeeseeesssanseeseseeens 5
Section 3.6.  Failure t0 DELIVET SHATES ..covvunneeee et e e e e e e e eeereeeeeeeaeaes 6
Section 3.7.  Certain LIMITAtIONS ...uoviiiiiiiiiieieeee et ettt e et eeeetteeeeeeeeeeeesaaassseseseessssnnsaeseeeeens 6
Section 3.8. BlaACKOUL PEIIOMS ...uneeieeeeeeeeeeee e e et e e e e e e e eeeeaareaaeeeeaeees 7
ARTICLE IV REPRESENTATIONS, WARRANTIES AND COVENANTS OF THE
INVESTOR ..o et e e e e e e e e et raeeeeeeeeraenaaeaaaaaaes 8
Section 4.1.  Organization and Standing of the INVEeStOr ..........cceoviiiiiiiiiiiiiiiiiiieeeeeee 8
Section 4.2.  AUthOriZation ANd POWET ........eeeeeieeieeee et eee e e e e e e eeeeerreeeeaeaaeaes 8
SECtION 4.3, INO CONTLICES ..oeiiiieeiiee ettt e ettt e e e e e eeeaaa i rreseseseeessaanseeseeeeens 9
Section 4.4.  INVeStMENt PUIPOSE .....ccouiiiiiiiiiiiieiicieee ettt 9
Section 4.5.  Accredited INVESTOr STALUS ....uuueieeiiiiiiiiieee ettt e e ettt e e e e eeessaarseeseeeeens 9
Section 4.6.  Reliance on EXEMPLONS ......ccouiiiiiiiiiiiiiieeicenieeeerte ettt 9
Section 4.7.  INTOIIMALION ...ooovviiiiiiieeeeeeeeeeeeeee ettt e e e e ettt it e eeeeeeeeeeetaaaaeeseseeesssasaanss 10
Section 4.8. NO GOVErnMENTAl REVIEW....cuuunneeieiieeeeeee e e e e e e e 10
Section 4.9.  NO General SOLCItAION. ........uvuuueeeeeeeeeiiiieeee et ee ettt e e eeettaareeeeeeeertsaaes 10
Section 4.10. NOE AN ATTIHIALE «.ovvveeeeeeee ettt e e e e e e e e et eeeeeeeeeeeeeanaaeeeens 10
Section 4.11. Statutory UnderWriter STAtUS..........eeeriuieiriieeriieeiieeeiee et e ettt e 10
Section 4.12. RESAIES OFf SECUTIIIIES ...u.eeeeieeeeieeee et e et e e e e e e e eeeeeeeaeeeeeeeereanaaaaneas 10
ARTICLE V REPRESENTATIONS, WARRANTIES AND COVENANTS OF THE
COMP AN e e et e e e e e e e e e e et e aeeeeeeeaeaarans 11
Section 5.1.  Organization, Good Standing and POWeET..........c.cccceeviiiriiiiniiiiniiieiieeeieeen 11
Section 5.2. Authorization, ENfOICEMENT. ........oeviiiieeeeeee e 11
Section 5.3.  Capitalization and Voting Rights..........cccceiriiiiiiiiiiiiiiiieceecceeceeee 11
Section 5.4.  ISSUANCE Of SECUIILIES .. . eeeiiteeieee ettt e e e e e e e e et eeeeeeeeeeereaaaaaeeees 12

NY 243207897v6

442391617



Section 5.5.

NY 243207897v6

442391617

INO CONTLICES ..ttt ettt e e e ettt e e e e e ettt sas e e e seeessaasannnes 12

Section 5.6. Commission Documents, Financial Stat€mentsS.........eeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeenns. 13
Section 5.7.  SUDSIAIATIES .e.uvveiiiiieiiieeeiie ettt ettt et e st e e s bte e st e e sabeeesaneeas 15
Section 5.8.  No Material Adverse Effect ..o, 15
Section 5.9.  No Undisclosed Liabilities........ccccuutiriiiiriiiiniieiiiieeieeeiieeeeeeeee et 15
Section 5.10. No Undisclosed Events or CirCUMStANCES .......c..ceeveerieerieeniienieenieenieeieesieeeeees 15
Section 5.11. Indebtedness; SOIVENCY .......coviuiiiiiiiiiiiiiiie ettt 15
Section 5.12. Title TO ASSELS ..eeiuieriiiiieiteeite ettt ettt ettt e s eeees 16
Section 5.13. AcCtions Pending ............cooiuiiiiiiiiiiiiiiiiieeie ettt 16
Section 5.14. Compliance With Law ........cccciiiriiiiiiiiiiiieeece e 16
Section 5.15. Certain FEES ......ccoiuiiiiiiiiiiiieie ettt 17
Section 5.16. DISCIOSUIE .....ceruuiiiiiiiiiiiiieeieei ettt ettt st et 17
Section 5.17. Operation Of BUSINESS .....ccuuiiiiiiiriiiiiiieiiieeiee ettt 17
Section 5.18. Environmental COMPHANCE ........ccceeeriiiieiiiieeiiieeiie et 18
Section 5.19. Material AGIrEEMENLS. .......c.ueiriuiiiriiieeiiieeriie ettt ettt et esiteesbte e sbeeesaeees 19
Section 5.20. Transactions With Affiliates .........coccueriiiiiiiiiiiiiieeee e 19
Section 5.21. EMPIOYEES ...ccuiuiiiiiiiiiiiieiiie ettt ettt e sttt e st st e s s 19
Section 5.22. Use Of PrOCEEAS. ... ..oouiiiiiiiieiieeieee et 20
Section 5.23. Investment Company ACt STATUS......ccc.eeiriieeriieeiiie ettt et 20
Section 5.24. ERISA ...ttt ettt ettt st be et 20
SECHOMN 5.25. TaAXES cuuvieiiiieiiiee ettt ettt ettt e st e e st e ettt e e et e e e bbeesbbeesabteesabeeesabeeesaseens 20
SeCtion 5.26. TNSUTANCE ...ccueiiuiiiiiiiiiieiie ettt ettt ettt et e st e et e sat e e bt e saaeebeas 21
Section 5.27. U.S. Real Property Holding Corporation..........cccceeeveeernieennieeniieeniieenieeenneenn 21
Section 5.28. Exemption from Registration; Valid ISsuances ...........cccccceeevvvveevieencieenceeennenn. 21
Section 5.29. No General Solicitation Or AAVEItiSINg .......cccueeevuveerrieerriieeniieeniree et eiee e 21
Section 5.30. No Integrated Offering.........cccvieeiiieiiiieiieeeeeeee e e 21
Section 5.31. Dilutive Effect........ooiiiiiiiiiiie s 21
Section 5.32. Manipulation Of PIiCe .......c.cccciiiiiiiiiiiiiieiie et 21
SeCtion 5.33. SECUIHIES ACE....iiiiuiiiiiiieiiiieeiie ettt te et ettt e et e e st e e sbbeesbteesabeeesabeeesareeas 22
Section 5.34. Listing and Maintenance Requirements; DTC Eligibility ..........ccccceevvveviuveennenn. 22
Section 5.35. Application of Takeover Prote€Ctions ..........ccccueeeriieerrieerniiieniieeniieeeiieeeieeeeieen 22
Section 5.36. Foreign Corrupt PractiCes ACE ........ievuiieriiieeriieeriieeiee et eaeeeeiee e 22
Section 5.37. Money Laundering Laws ..........coociiiiiiiiniiiiniieieeeieceeeeeee e 23
Section 5.38. OFAC ... oottt et sttt et 23
Section 5.39. Acknowledgement Regarding Investor’s Acquisition of Securities................... 23
ARTICLE VI ADDITIONAL COVENANTS ..ottt et 24
Section 6.1.  SecuritieS COMPIIANCE .......eeeruiiiriiiiiiieeiie ettt e e s 24
Section 6.2.  Reservation of Common StOCK .........cooouiiiiiiiiiiiiiiiiieieeteeeee e 24
Section 6.3.  Registration and LiStNE ......ccccueiriiiiiiiiiiiiieeiieeiee et 24
Section 6.4.  Compliance With Laws. .......ccccuiieiiiiiiiieiiieeieeiee e e 24
Section 6.5. Keeping of Records and Books of Account; Due Diligence. ........cccccccevueeennneen. 25
ii



Section 6.6.

Section 10.10.
Section 10.11.

NY 243207897v6

442391617

Limitations on Holdings and ISSUANCES ..........cccceeviiirniiiniieiniieeniieeeeeeeieeee 26

Section 6.7.  Other Agreements and Alternate TranSactions. .........ccceevveeerveeerveesiveesieeenneen 26
Section 6.8.  COrporate EXISIENCE ......ccvvuiieriiiiiiiieeriie ettt ettt ettt et sbee e s 28
Section 6.9.  Fundamental TranSaction..............ccoouiiiiiiiiiiiiiiiii 28
Section 6.10. Delivery of Registration Statement and Prospectus; Subsequent Changes ........ 28
Section 6.11. Amendments to the Registration Statement; Prospectus Supplements............... 29
Section 6.12. StOP OTAEIS ......eeiiiiiiiiiieite ettt et e et e e st e e sbeeesabee s 29
Section 6.13.  Selling RESIIICHONS. ......eeiiiieeiieeeiieeeieeeeieeeetee et et e eeveeeeaeeeaaeeesaeessaeenaneees 30
Section 6.14. Effective Registration Statement ...........cccueeeriierriieriieenieeniieeeieee et 31
SeCtion 6.15. BIUE SKY .ottt ettt e et e e b e e e aae e esaeeeraeeenneees 31
Section 6.16. Non-Public Information............c.ccccoiiiiiiii 31
Section 6.17. BroKer/Dealer ... 31
Section 6.18. Disclosure Schedule. ... 31
ARTICLE VII CONDITIONS TO CLOSING AND CONDITIONS TO THE SALE AND
PURCHASE OF THE SHARES ...ttt 32
Section 7.1.  Conditions Precedent to ClOSING........cc.cevvuieeriieeriieeniieerreeeeeeeireeereeeeieeeeneees 32
Section 7.2.  Conditions Precedent to a Draw Down...........ccccccciiiiii 33
ARTICLE VIII TERMINATION ...ttt ettt e e et e e e e e eeeeeseaae et eeeeeseeseeaeeeeaeeesenas 36
Section 8.1.  TerminNatioN.............cooviiiiiiiiiiiiii 36
Section 8.2.  Other Termination............coooiiiiiiiiiiiiiiii 36
Section 8.3.  Effect of Termination............cccccooiiiiiiiiiiii 37
ARTICLE IX INDEMNIFICATION ....oooiiiiiiiiiioeeeeeeee ettt e e e e e et e e e e e s eeseeaeseeeaeeseeas 38
Section 9.1. Indemnification Of INVESIOL..............ooooiiiiiiiiiiiii 38
Section 9.2. Indemnification Procedures ..........cccccooviiiiiiiiiii 39
ARTICLE X MISCELLANEQOUS ...ttt ettt ettt e s s s eeeaaab e e e e s s s s ssaaaaaeseee s 40
Section 10.1. Fees and Expenses; Commitment Shares. .........ccccveevieeeriieenieeenieeeieeeieeeeneenn 40
Section 10.2. Specific Enforcement, Consent to Jurisdiction, Waiver of Jury Trial. ............... 43
Section 10.3. Entire Agreement; AMENdMENt .........cceeeivieeriiieeriieenieeeieeeieeeeeeeieeeeaeeesveees 44
Section 10.4. INOUICES ....oooviiiiiiiiieeieeeeeee 44
Section 10.5. WAIVETS ..cooiiiiiiiiiiiii 45
Section 10.6. HEAAINES .....ooviiiiiiiiiiiieeeieeee ettt ettt st e st e e st e e saree s 45
Section 10.7. CONSIIUCHON ........cooiiiiiiiiiiiiii 45
Section 10.8. SuccesSOrs and ASSIZIS.......eevuiieriieiriieeniieerieeeitee et e et e siteesbteesbteesbeeesneens 45
Section 10.9. No Third Party Beneficiaries ........c..ccoooeeiiiiiiiiiiiiiiiiiieeeeeeeeee e 46

GOVEINING LaAW oottt 46
SUIVIVAL .ttt e st e et eeetaeeenbeeessbeeennneesnseeeenseees 46

11



Section 10.12. COUNLETPATLS ......eeeurieeiieeiiieeeitee ettt et e et e ettt e ssiteeebeeesbbeesbteesabteesabeeesaneens 46

Section 10.13. PUDIICILY ..c.uviiiiiiieiiiecieeee ettt et e e et e e e aae e esae e snneeenaseeas 46
Section 10.14. SEVETADIIILY ...c..eeiiiiiiiiieeiiiee ettt sttt s 47
Section 10.15. FUIther ASSUTANCES. .......ccccvieeiiieeeiieeeiieeeieeesieeesieeeseaeeeseveeeateeeaaeeesaeesnseeessseens 47

Annex I. Definitions

iv
NY 243207897v6

442391617



COMMON STOCK PURCHASE AGREEMENT

This COMMON STOCK PURCHASE AGREEMENT is made and entered into as of
August 28, 2013 (this “Agreement”), by and between Hanover Holdings I, LLC, a New York
limited liability company (the “Investor’), and Sanwire Corporation, a corporation organized
and existing under the laws of the State of Nevada (the “Company”).

RECITALS

WHEREAS, the parties desire that, upon the terms and subject to the conditions and
limitations set forth herein, the Company may issue and sell to the Investor, from time to time as
provided herein, and the Investor shall purchase from the Company, up to $7,500,000 of newly
issued shares of the Company’s common stock, $0.00001 par value (“Common Stock”™);

WHEREAS, such investments will be made in reliance upon the provisions of Section
4(a)(2) of the Securities Act (“Section 4(a)(2)”) and Rule 506 of Regulation D promulgated by
the Commission under the Securities Act (“Regulation D”), and upon such other exemption from
the registration requirements of the Securities Act as may be available with respect to any or all
of the investments in Common Stock to be made hereunder;

WHEREAS, the parties hereto are concurrently entering into a Registration Rights
Agreement in the form of Exhibit A hereto (the “Registration Rights Agreement’), pursuant to
which the Company shall register the Registrable Securities (as defined in the Registration
Rights Agreement), upon the terms and subject to the conditions set forth therein; and

WHEREAS, in consideration for the Investor’s execution and delivery of this
Agreement, the Company shall cause its transfer agent to issue to the Investor the Initial
Commitment Shares, upon the terms and subject to the conditions set forth in this Agreement;

NOW, THEREFORE, the parties hereto, intending to be legally bound, hereby agree as
follows:

ARTICLE 1
DEFINITIONS

Capitalized terms used in this Agreement shall have the meanings ascribed to such terms
in Annex I hereto, and hereby made a part hereof, or as otherwise set forth in this Agreement.

ARTICLE 11
PURCHASE AND SALE OF COMMON STOCK

Section 2.1. Purchase and Sale of Stock. Upon the terms and subject to the
conditions of this Agreement, during the Investment Period, the Company in its discretion may
issue and sell to the Investor, and the Investor shall purchase from the Company, up to
$7,500,000 (the “Total Commitment”) of duly authorized, validly issued, fully paid and
nonassessable shares of Common Stock (the “Aggregate Limit”), by the delivery to the Investor
of Draw Down Notices as provided in Article III hereof.
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Section 2.2. Closing Date; Settlement Dates. This Agreement shall become effective
and binding (the “Closing”) upon payment of the portion of the Document Preparation Fee
required to be paid prior to the Closing pursuant to Sections 7.1 and 10.1, the delivery of
counterpart signature pages of this Agreement and the Registration Rights Agreement executed
by each of the parties hereto and thereto, and the delivery of all other documents, instruments
and writings required to be delivered at the Closing, in each case as provided in Section 7.1, to
the offices of Greenberg Traurig, LLP, 200 Park Avenue, New York, New York 10166, at 5:00
p-m., New York City time, on the Closing Date. In consideration of and in express reliance upon
the representations, warranties and covenants contained in, and upon the terms and subject to the
conditions of, this Agreement, during the Investment Period the Company shall issue and sell to
the Investor, and the Investor shall purchase from the Company, the Shares in respect of each
Draw Down. The issuance and sale of Shares to the Investor pursuant to any Draw Down shall
occur on the applicable Settlement Date in accordance with Section 3.5, provided that all of the
conditions precedent thereto set forth in Article VII theretofore shall have been fulfilled on or
prior to such Settlement Date.

Section 2.3. Initial Public Announcements and Required Filings. The Company
shall, at or before 8:30 a.m., New York City time, on the first Trading Day immediately
following the Closing Date, issue a press release (the “Press Release’) reasonably acceptable to
the Investor disclosing the execution of this Agreement and the Registration Rights Agreement
by the Company and the Investor, and briefly describing the transactions contemplated thereby.
At or before 8:30 a.m., New York City time, on the second Trading Day immediately following
the Closing Date, the Company shall file a Current Report on Form 8-K describing all the
material terms of the transactions contemplated by the Transaction Documents in the form
required by the Exchange Act and attaching copies of each of this Agreement, the Registration
Rights Agreement and the Press Release as exhibits thereto (including all exhibits thereto, the
“Current Report”). The Company shall provide the Investor a reasonable opportunity to
comment on a draft of the Current Report prior to filing the Current Report with the Commission
and shall give due consideration to all such comments. From and after the issuance of the Press
Release and the filing of the Current Report, the Company shall have disclosed all material,
nonpublic information delivered to the Investor (or the Investor’s representatives or agents) by
the Company or any of its Subsidiaries, or any of their respective officers, directors, employees,
agents or representatives (if any) in connection with the transactions contemplated by the
Transaction Documents. The Investor covenants that until such time as the transactions
contemplated by this Agreement are publicly disclosed by the Company as described in this
Section 2.3, the Investor will maintain the confidentiality of all disclosures made to it in
connection with the transactions contemplated by the Transaction Documents (including the
existence and terms of the transactions), except that the Investor may disclose the terms of such
transactions to its financial, accounting, legal and other advisors (provided that the Investor
directs such Persons to maintain the confidentiality of such information). Not later than 15
calendar days following the Closing Date, the Company shall file a Form D with respect to the
Securities in accordance with Regulation D and shall provide a copy thereof to the Investor
promptly after such filing. The Company shall prepare and file with the Commission the
Registration Statement (including the Prospectus) covering only the resale by the Investor of the
Registrable Securities in accordance with the Securities Act and the Registration Rights
Agreement. At or before 8:30 a.m. (New York City time) on the Trading Day immediately
following the Effective Date, the Company shall file with the Commission in accordance with
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Rule 424(b) under the Securities Act the final Prospectus to be used in connection with sales
pursuant to the Registration Statement. If the transactions contemplated by any Draw Down are
material to the Company (individually or collectively with all other prior Draw Downs, the
consummation of which have not previously been reported in any Prospectus Supplement filed
with the Commission under Rule 424(b) under the Securities Act or in any report, statement or
other document filed by the Company with the Commission under the Exchange Act), or if
otherwise required under the Securities Act (or the interpretations of the Commission thereof), in
each case as reasonably determined by the Company or the Investor, then, (i) with respect to a
Fixed Draw Down Notice delivered pursuant to Section 3.1(a) hereof, at or before 5:30 p.m.,
New York City time, on the applicable Settlement Date with respect to such Fixed Draw Down
Notice, and (ii) with respect to a Regular Draw Down Notice delivered pursuant to Section
3.1(b) hereof, at or before 5:30 p.m., New York City time, on the first Trading Day immediately
following the last Trading Day of the applicable Pricing Period with respect to such Draw Down,
the Company shall file with the Commission a Prospectus Supplement pursuant to Rule 424(b)
under the Securities Act with respect to the applicable Draw Down(s), disclosing the total Draw
Down Amount Requested pursuant to such Draw Down(s), the total number of Shares that are to
be (and, if applicable, have been) issued and sold to the Investor pursuant to such Draw Down(s),
the total purchase price for the Shares subject to such Draw Down(s), the applicable Discount
Price(s) for such Shares (as applicable) and the net proceeds that are to be (and, if applicable,
have been) received by the Company from the sale of such Shares. To the extent not previously
disclosed in the Prospectus or a Prospectus Supplement, the Company shall disclose in its
Quarterly Reports on Form 10-Q and in its Annual Reports on Form 10-K the information
described in the immediately preceding sentence relating to all Draw Down(s) consummated
during the relevant fiscal quarter, and include each such Quarterly Report on Form 10-Q and
Annual Report on Form 10-K in a Prospectus Supplement and file such Prospectus Supplement
with the Commission under Rule 424(b) under the Securities Act.

ARTICLE III
DRAW DOWN TERMS

Subject to the satisfaction of the conditions set forth in this Agreement, the parties agree
as follows:

Section 3.1. Draw Downs.

(a) Fixed Draw Down Notice. If each of the Equity Conditions have been
satisfied as of the applicable Draw Down Exercise Date, then from time to time during the
Investment Period, the Company may, in its sole discretion, no later than 4:30 p.m. (New York
City time) on the applicable Draw Down Exercise Date, provide to the Investor a Fixed Draw
Down Notice, substantially in the form attached hereto as Exhibit B-1 (the “Fixed Draw Down
Notice”), which Fixed Draw Down Notice shall become effective upon receipt thereof by the
Investor on the applicable Draw Down Exercise Date, and directing the Investor to purchase a
specified Draw Down Amount Requested (which shall not exceed the Maximum Fixed Draw
Down Amount Requested). Upon the terms and subject to the conditions of this Agreement, the
Investor is obligated to accept each Fixed Draw Down Notice prepared and delivered in
accordance with the provisions of this Agreement and shall purchase from the Company the
Shares subject to such Fixed Draw Down Notice at the applicable Fixed Purchase Price on the
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applicable Settlement Date. Notwithstanding anything in this Agreement to the contrary, if, on
the applicable Draw Down Exercise Date, each of the Equity Conditions have not been satisfied
in all respects, such Fixed Draw Down Notice shall be void, ab initio, and the Company shall not
sell, and the Investor shall not purchase, any Shares pursuant thereto. “Equity Conditions” shall
mean: (i) on each Trading Day during the period beginning 30 Trading Days prior to the
applicable Draw Down Exercise Date and ending on and including the applicable Draw Down
Exercise Date, the lowest trade price of a share of Common Stock on the Trading Market, as
reported by Bloomberg, L.P., shall have been greater than the Fixed Floor Price; and (ii) on each
Trading Day during the period beginning 30 Trading Days prior to the applicable Draw Down
Exercise Date and ending on and including the applicable Draw Down Exercise Date, the trade
price of a share of Common Stock on the Trading Market, as reported by Bloomberg, L.P., shall
not have declined more than 20% from an intraday high to an intraday low during such Trading
Day.

(b) Regular Draw Down Notice. From time to time during the Investment
Period, the Company may, in its sole discretion, no later than 9:30 a.m. (New York City time) on
the first Trading Day of the applicable Pricing Period, provide to the Investor a Regular Draw
Down Notice, substantially in the form attached hereto as Exhibit B-2 (the “Regular Draw
Down Notice), which Regular Draw Down Notice shall become effective at 9:30 a.m. (New
York City time) on the first Trading Day of the applicable Pricing Period specified in the Regular
Draw Down Notice; provided, however, that if the Company delivers the Regular Draw Down
Notice to the Investor later than 9:30 a.m. (New York City time) on a Trading Day, then the first
Trading Day of such Pricing Period shall not be the Trading Day on which the Investor received
such Regular Draw Down Notice, but rather shall be the immediately following Trading Day
(unless a subsequent Trading Day is therein specified). The Regular Draw Down Notice shall
specify the Draw Down Amount Requested (which shall not exceed the Maximum Regular Draw
Down Amount Requested), the applicable Floor Price for such Draw Down and the first and last
Trading Day of the Pricing Period. Upon the terms and subject to the conditions of this
Agreement, the Investor is obligated to accept each Regular Draw Down Notice prepared and
delivered in accordance with the provisions of this Agreement and shall purchase from the
Company the Shares subject to such Regular Draw Down Notice at the applicable Discount Price
on the applicable Settlement Date.

(©) General. The date on which the Company delivers any Draw Down
Notice in accordance with this Section 3.1 hereinafter shall be referred to as a “Draw Down
Exercise Date”. Anything to the contrary in this Agreement notwithstanding, the parties hereto
acknowledge and agree that the Investor shall not be required to purchase, and shall not
purchase, more than (i) the Maximum Fixed Draw Down Amount Requested pursuant to any
single Fixed Draw Down Notice and (ii) the Maximum Regular Draw Down Amount Requested
pursuant to any single Regular Draw Down Notice.

Section 3.2. Limitation of Draw Downs.

(a) Fixed Draw_Down Notice. At least 15 Trading Days shall elapse
between the completion of the settlement, in accordance with Section 3.5(a) and (c) below, of a
Draw Down with respect to which a Fixed Draw Down Notice was delivered and the delivery of
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any Fixed Draw Down Notice or Regular Draw Down Notice for any other Draw Down during
the Investment Period.

(b) Regular Draw Down Notice. The Company shall not make more than
one Draw Down (whether pursuant to a Fixed Draw Down Notice or a Regular Draw Down
Notice) during any Pricing Period with respect to which a Regular Draw Down Notice has been
delivered. At least 24 hours shall elapse between the completion of the settlement, in accordance
with Section 3.5(b) and (c) below, of a Draw Down with respect to which a Regular Draw Down
Notice was delivered and the delivery of any Fixed Draw Down Notice or Regular Draw Down
Notice for any other Draw Down during the Investment Period.

(©) General. Each Draw Down automatically shall expire immediately
following the completion of the settlement thereof in accordance with Section 3.5 below.

Section 3.3. Reduction of Commitment. On each Settlement Date, the Investor’s
Total Commitment under this Agreement automatically shall be reduced, on a dollar-for-dollar
basis, by the total Draw Down Amount paid to the Company on such Settlement Date.

Section 3.4. Below Floor Price. With respect to a Draw Down for which a Regular
Draw Down Notice was delivered, if the VWAP on any Trading Day during the applicable
Pricing Period is lower than the applicable Floor Price, then for each such Trading Day, the
Draw Down Amount Requested shall be reduced by a number of shares of Common Stock equal
to the product of (x) 0.10 and (y) the total Draw Down Amount Requested, and no Shares shall
be purchased or sold with respect to such Trading Day. If trading in the Common Stock on the
Trading Market is suspended for any reason for more than three hours on any Trading Day
during the applicable Pricing Period for a Draw Down for which a Regular Draw Down Notice
was delivered, then for each such Trading Day during the Pricing Period the Draw Down
Amount Requested shall be reduced as provided in the immediately preceding sentence, and no
Shares shall be purchased or sold with respect to such Trading Day.

Section 3.5. Settlement. The payment for, against simultaneous delivery of, Shares in
respect of any Draw Down shall be settled as provided in this Section 3.5. Each date on which
settlement of the purchase and sale of Shares occurs under this Section 3.5 shall be referred to
herein as a “Settlement Date”.

(a) Fixed Draw Down Notice. With respect to any Draw Down pursuant to a
Fixed Draw Down Notice received by the Investor in accordance with Section 3.1(a) hereof, the
settlement thereof shall occur not later than the first Trading Day next following the applicable
Draw Down Exercise Date.

(b) Regular Draw Down Notice. With respect to any Draw Down pursuant to
a Regular Draw Down Notice received by the Investor in accordance with Section 3.1(b) hereof,
the settlement thereof shall occur not later than the first Trading Day next following the last
Trading Day of the applicable Pricing Period.

(©) General. On each Settlement Date, the Company shall, or shall cause its
transfer agent to, electronically transfer the Shares purchased by the Investor by crediting the
Investor’s or its designees’ account (provided the Investor shall have given the Company written
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notice of such designee prior to the Settlement Date) at DTC through its Deposit/Withdrawal at
Custodian (DWAC) system, which Shares shall be freely tradable and transferable and without
restriction on resale pursuant to the Registration Statement, against simultaneous payment
therefor to the Company’s designated account by wire transfer of immediately available funds;
provided that if the Shares are received by the Investor later than 2:00 p.m., New York City time,
payment therefor shall be made with next day funds. As set forth in Section 3.6, a failure by the
Company or its transfer agent (if applicable) to deliver such Shares on the applicable Settlement
Date, among other things, shall result in the payment of partial damages by the Company to the
Investor.

Section 3.6. Failure to Deliver Shares. If the Company issues a Draw Down Notice
to the Investor, and the Company or its transfer agent shall fail for any reason or for no reason to
electronically deliver all of the Shares subject thereto to the Investor on the applicable Settlement
Date by crediting the Investor’s or its designees’ account at DTC through its Deposit/Withdrawal
at Custodian (DWAC) system in compliance with Section 3.5 of this Agreement, then, in
addition to all other remedies available to the Investor, the Company shall pay the Investor, in
cash, as partial damages for such failure and not as a penalty, an amount equal to 2.0% of the
payment required to be paid by the Investor on such Settlement Date for the initial 30 days
following such Settlement Date until the Shares have been delivered, and an additional 2.0% for
each additional 30-day period thereafter until the Shares have been delivered, which amount
shall be prorated for such periods less than 30 days. In addition to the foregoing, if the Company
or its transfer agent shall fail for any reason or for no reason to electronically transfer all of the
Shares subject to a Draw Down Notice to the Investor on the applicable Settlement Date by
crediting the Investor’s or its designees’ account at DTC through its Deposit/Withdrawal at
Custodian (DWAC) system in compliance with Section 3.5 of this Agreement, and if on or after
such applicable Settlement Date the Investor purchases, in an open market transaction or
otherwise, shares of Common Stock necessary to make delivery by the Investor in satisfaction of
a sale by the Investor of Shares that the Investor anticipated receiving from the Company in
connection with such Draw Down, then the Company shall, in addition to any other amounts due
to the Investor pursuant to this Agreement, within three Trading Days after the Investor’s
request, pay cash to the Investor in an amount equal to the Investor’s total purchase price
(including brokerage commissions, if any) for the Shares so purchased, at which point the
Company’s obligation to credit such Investor’s or its designee’s account at DTC for such Shares
shall terminate. All amounts due and payable to the Investor pursuant to this Section 3.6 are
hereinafter referred to collectively as the “Make Whole Amount’. If the Make Whole Amount is
not paid within two Trading Days following the date when due hereunder, the Make Whole
Amount shall accrue annual interest (on the basis of the 365 day year) compounded daily at a
rate equal to the greater of (i) the prime rate of interest then in effect as published by the Wall
Street Journal plus 3.0% and (ii) 10.0%, up to and including the date on which the Make Whole
Amount is actually paid. The Company shall not issue a Draw Down Notice to the Investor until
the Make Whole Amount, plus all accrued interest, has been paid to the Investor in full.

Section 3.7. Certain Limitations. Notwithstanding anything to the contrary contained
in this Agreement, in no event may the Company issue a Draw Down Notice to the extent that (i)
the Draw Down Amount Requested in such Draw Down Notice exceeds the Maximum Fixed
Draw Down Amount Requested, in the case of a Fixed Draw Down Notice, or exceeds the
Maximum Regular Draw Down Amount Requested, in the case of a Regular Draw Down Notice
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or, (i1) the sale of Shares pursuant to such Draw Down Notice would cause the Company to issue
or sell or the Investor to acquire or purchase a dollar value of shares of Common Stock which,
when aggregated with all Draw Down Amounts paid by the Investor pursuant to all prior Draw
Down Notices issued under this Agreement, would exceed the Aggregate Limit, or (iii) the sale
of Shares pursuant to such Draw Down Notice would cause the Company to sell or the Investor
to purchase a number of shares of Common Stock which, when aggregated with all other shares
of Common Stock then beneficially owned (as calculated pursuant to Section 13(d) of the
Exchange Act and Rule 13d-3 promulgated thereunder) by the Investor and its Affiliates, would
result in the beneficial ownership by the Investor or any of its Affiliates of more than 4.99% of
th